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“2121 Prior Art...

l. PRIOR ART IS PRESUMED TO BE
OPERABLE/ENABLING

When the reference relied on expressly anticipates
or makes obvious all of the elements of the clainn=d
invention, the reference is presumed to be
operable. Once such a reference is found, the
burden is on applicant to rebut the presumption of
operability...

Where a reference appears to not be enabling on its
face, however, an applicant may successfully
challenge the cited prior art for lack of enablement
by argument without supporting evidence...

See also MPEP § 716.07.”
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“716.07 Inoperability of References...

...Inre Yale, 434 F.2d 66, 168 USPQ 46 (CCPA 1970)
(Correspondence from a co-author of a literature
article confirming that the article misidentified a
compound through a typographical error that would
have been obvious to one of ordinary skill in the art
was persuasive evidence that the erroneously typed
compound was not put in the possession of the
public.).”
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“where a prior art reference includes an obvious

error of a typographical or similar nature that would
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be apparent to one of ordinary skill in the art who
would mentally disregard the errant information as a
misprint or mentally substitute it for the correct
information, the errant information cannot be said to
disclose subject matter. . . . The remainder of the
reference  would remain pertinent prior art
disclosure.”
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“9.Errors in prior-art documents

Errors may exist in prior-art documents.

When a potential error is detected, three situations
may arise depending on whether the skilled person,
using general knowledge,

(i) can directly and unambiguously derive from the
prior art document that it contains an error and what
the only possible correction should be;

(ii) can directly and unambiguously derive from the
prior art document that it contains an error, but is
able to identify more than one possible correction; or
(iii) cannot directly and unambiguously derive from
the prior art document that an error has occurred.
When assessing the relevance of a document to
patentability,

in case (i), the disclosure is considered to contain the
correction;

in case (ii), the disclosure of the passage containing
the error is not taken into account;

in case (iii), the literal disclosure is taken into account
asis.”
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claimed invention was patented, described in a
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effective filing date of the claimed invention”, 5
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